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(Reguert for Reimbursement of a Prospt Payment Discount of
’1,?331- B-18%846. Aay 11. 1977. 7 PP-

Decision re: Ira Gelber Pnod Services; by Paul G. Dembling (for
Elaz:r 3. Staats, Comptrollar General).

Issue Area: Pederal Procuresent of Goodsc and Servicnes:
Reascnableness of Prices Under Wegotiated Contracts and ;
Subcdntracts (190hi. ’

Contact: 'Office of the Geheral Counsel: Prccnurement Law X,

Budget Punction: Wational Dafense: Departaent of Defense -

Procurement & Contracits (058) .

organizaticn Concerned: Department of the Navy. _

Authority: Assignment of Claims Act of 1980, as anended 31 |
U.8.C. 203:.‘1 0.8.C. 15): A.S.P.R. 7-103.6; B-188665
(197%) . Ccarolina Paper rills, Inc., ASBCA &£488 ard a61a,
58-2 BCA 1832 (1958). 0ld ltlrntic Servicems, Inc., ASBCA
18108, 78~1 BCA 10498 (1978) . Thos. Somerville Company v. .
Unitad States, 99 C. Cls. 329. B~178810 {1972). B-170877

(\9?1,-

Claimant arqued that, even though he subaitted a
correct iivoice, the Pepartment of the Wavy withheld assignment i
uf pavrzut to his bank due t» submission of incorrect invoice,
thereby costing the .-laimant his “prompt payment" discount. The
four cases cited by tus claimant ware distinguishable from his,
and his claim was denied. (SS)
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T3 '; THE COMPTROLLER nln-mu.
2. OF THE UNITED SBTATEN

WABHINGTON, D.C. 808048

DECISILN

FILE: B-185846 DATE: Mey 11, 1977

MATTER OF: Ira Gelber Pood Services, Inc.
DIGEST:

1. Rotwithatanding fact that Government could have theoretically
paid invoice——subject to inktant claim~-which contained’ 'only
notice of assignment and lacked evidence of assignment required
'by Assignment of Claims Act, GAO agrees with Navy's position
thit, as practical matter, invoice was "incorrect" and not for
payment until eseignnent evidence bed been received,

2. When iavoice contains notice (£ eueign-en: it°1is rightfully
presuned that reee:lpl: of required proof jof aenigmlent
is isminenc—thus raising possibility that Coverumént might be
exposed tc double 1liability saculd payment nonethaless be made
to contracctor~assignor (as claimant suggests),

3. It must ba id-u-.d that bacause of knowledge of past. practice
claimant reelized Navy wnuld coansider assigned invoice to
be "1neorrert"-«thue.pre\enting start of prompt payment period
——until right of dedignated payee had been - :stablished. Therefore,
c¢laimant must be presumad to have agreed to. computing of prompt
payaent discount period’ from date Navy received evidonce of
assignment rather than from date assigned invoice was received.

4. Only one incident of four cited supports claimant's ergument
that Navy's prior p*;ctice was to.compute prompt payment period
from date aseigned Aiwvoice was received rather than from date
Yavy received 1videnee of assigmment. This one incident does

not esatablish that taking of discount involved in subjact
elainm was inconsiitent with prlor practice. Cases relfed on
by claimant are distinguishablae.

Ire.éelber Food Services, IJ;E; has requested reimbursement of a
prompt payment disc~unt totaling $1,1353 taken by the Department of
the Navy under contract No. NOO600-75-C-0C35.
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The contract requirad Gelber to provida mess sttendant servicos
to the Navcl Air Facility, Andrews Alr Focce Base, for the month
of Juiy 1974 ot a price of §11,330. The Pood Sarvice officar~~-the
individual designated by the “Suhnillion of Invoices" clause of the
contract to receive snvolces-~received Gelber's invoice for the work
on July 31. On the face of the invoice appesred the notation

"ASSIGNED" ard the following atatement: "Payment of atove invoice
ie assigned to: rhe Firet National Bank of Atlanta * # %"

Ry letter dated August 16, 1974, the Navy's Norfoik Finance
Center requested the nmmed assignee to furnish the Center with documented
evidence of the assignment. On-August 19, the Navy's contracting
offlcer {Washington, D.C.) acknowledged receipt ~f the assigamenc
documente; on August 30 the Navy's Finance Center (Norfolk, Virginia)
acknowledged receipt of the documents. Payment {(leca che discounted
amcunit) to Celbar was made on September 3.

The Navy computed the 20-dsy discount period beginuing fic.u the
day the Finance Center received the assigmment documents. Under thia )
view, or uuder the Navy's alternative view that the period actually
bcgan on Acguat 19, payment ou Saptember 3, 1974, would have fallen
within the 20-day prompt payment period.

The legel founlation for the Navy's view is nredicated on analysis
of the "Discounts® ¢lause of thez contract. That clause provides:

"In cognection with any\diecount offered time will -
be cunputed from ®* * # {he date correct [emphasis supplied]
invoice or voucher 18 received in the office spacified by
the Govermnent, if the larrer daste is luter than the date
of delivery."

i . e o —

The Navy argues that Gelber did not subnit a "correct” invoice
because: (1) the invoice showed that the contract had been issigned,
thus 1ndicatipg payment was to bec =aade directly to the bank; (2) the
invoice did'mot contain the "required aeeignuent papers submitted in
accordance with the Assignment of Claims Act, " thus preventing the
Navy from making direct payment to the baak end euggeeting that
Gelber, rather than the bank, should be §31d° and (3) potwithstanding
the suggestion of the invoice that, contrary .. exprnas direction,
Gelber rather than the assignee ehoald heve been paid, a pertinent
Navy regulation prevented payment to Gelber by speeifyins:

;.
|
|

"peyuent [is to] be withheld [in ‘ituations whare
not’.ces of assignments have baen given] uatil [the
completed assignmeni: papers have been received].”

(Paragraph 046051-2B of the Navy Comptroller Manual).
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Given the confution surroundiua the ecorrcct payew. the Navy argues

that Gelber's July 31 invoice can hardly ba cons dered a "correct"
invoice sufficient to trigger the running of the prompt payment discourt
p!l'iod .

Conversely, the Navy argues that the receipt (eithar on August 16
or August 29) of the completed assignment papers made "correct" the
otherwise "incorrect" July 31 involce since the papers then evidenced
compliance with the requirements of the Asgignment of Claims Act
of 1940, as anended 31 U,s5.2. § 203, 41 v.8.C, § 15 (1970).

(The. cited act, as il*lelented by Armed Sarvicen Procurement
Rogulltion (ASPR) § 7-103.8. (1974 ed.),- requireu that for an
atllgnlent to be b'nding upca ‘the Government the assignee wust forward
to the adliniltrati{g contrncting officer, the disbursing officer,

------

and the zurety, if any, the notinv 'dnd insctriment of assignment.

-Navy Abcouncing and Finance Cenuot-anueat €01 Advance Decision,

B-184665, September 25, 1975, 75-2 C2T 189, und cases cited in text.)
In rebuttal to the Navy'u"bo#ﬁtion counsel for Gelber argues:

(1) July 31 was the day the Navy recéived the "correct" invoice
in question since '"that invoice ﬁocurately reflacted the
contractors's entitlement to payment,

(2) "The procesaing of nnsignnaat docunents has nothing to do
vith tinely paynentxof an invoice hy the Guvnrnment. In
short until an assignnent is perfectad, there i no assignment,
and’ paymént must :be made to the contractor [emphasis supplied)
vithin the. discount period or else the Gcvermment loses the
right to the discount;" and

(3) It* 'fias been the Navy's prictice (as shown by four prior
vouchera) to refund diccounts taken under identical
circumstances under pricr contracts—thus e@stopping the
Navy from denying a refund of the discount for the rresent
contract.

Several prior decisionu of our Office and the Board of Lontrar:
Appeals are :ited by (ielber and the Navy as applying to che auaject
claiz. The Navy argucs that the present case is "strongly reainiscent”
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ofi Caxolina Paper Mills, Inc., ASBCA Nos. 4488 and 4614, 58-2 BCA |
1352 {1958), which involved a factual situation identical to |
that presented here. '

The Board held that a "correct" invoice, as contemplated by
the: "Discount"” clause, had not been submitted until all documents .
of the assigruenL 3. Juestion had been raceived. The Board 9
stated that a "coatrary interpretation would medn that the contractor :
could cbtain a contract by offering a discount, but prevent the
Government frex taking the discount by withholding necessary [assignment]
documents, and it is unveasonable to be¢lieve that this is the intent
of the 'Discounts' clause,"

Counlé; for Celber does not dispute the similarity of the facts
of tlie Carolina Paper Mills case to the factd of the preseat claim’
but simply expresses disagreement with the Board's decision.

The Board's derision in the sub1aht case unl predicated in
part, on the presumed impoesibilit/ of paying a contvactor who had
notified the Government of a purported assignment but who had not
furnished, undar the Assiv:ment of Claims Ar:,. doaumcn*ary evidence
of that assignment. Actually, however, as Gelber points out, there
18 no legal bar urder the Assignment of Claims Act restricting payment -
of an otherwise correct invoice to a contractor who has given the
Government notice of a purported assignment.

ﬂeverthelesa, we agree wi:h the Navy [ polition that- the -
confusion inherent in the contractor’ s July 31 1nvoice rendered the 4(
invoice "incorfect" as a practical:matter notwithstanding the 4
theoretical pcesibility that payméent might have been made to the '
co—fx-cfor without violating the Assignment of *Clcims Act. We
8/, .2 a "practical matter" becausa when a submitted invoice contains
a uucice of assignmert it 18'rightiully presumed that receipt of
the required proof of assignment i3 imminent--thus raising
the possibility that the Government might be exposed to double liability
should payment be made to the contractor-assignor. As was stated by
the Board:

"The key words in the 'Discounts’ clause are by
'correct invoice.' Has a contractor submitted a
correct invoice vhen he has not submitted all the
documants he is required to submit to support payment?
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Ordinarily an invoice is considered 'correct' if it
can ba paid without being returned to the contractor
for correction or without a stetement of disallowances
'involving payment in a reluced smoiint. See Thos.
Somerville Company v. United States, 99 C. Cls.

329. The ansignment papers can hardly be considered
as a part o: the invoice. However, ‘when the centract
is conatrued as a whole #o0 as to carry out the general
incert, wa are of the opianion that a 'correct invoica,'
as contemplated by the 'Discounts' clause, has not
been submitted until the ccntractor submits all
documents’ the contractor 1s required to submit to
support payment, regardless of whether such documents
are required to accompany the invoice."”

Carolina Pupar Millas, Inc., supra, at page 7243.

'rurthcr. although the contrict does not expressly contgln .ha

.vay 8 {nternal regulationa oy practic- concerning the procedures to

be. followed for pavmen;a under asaignments, it seems inconceivable
that Gleer, as an experienced Covernment contractor, was not aware

of internal naval procedute, namely: the withhclding of payment

from aither the contractor or.the assignae when an invoice, as

here, was ltanped ""ASSIGNED" but evidence of the, asnignment had not
been’ furninhed with :he i.woi..e.T "We 'say 1nconreivab1e because there
is nothing in the contract: that‘reqnirea a contractor-assignor to note
an. asnignnen: on the submitted invoice--this is by internal practice,
we understand, To the extent that Gelber nuat be presumed to have
been aware and contracted with full knowledge ‘of the procedure,

it must also be assumed that Gelber rvealired the Navy would consider
an assigned invoice to be "incorrect”" (incomplate) for payment purpnses
until the right of tha designated payee--the assignea--to tha paymént
had been estsblished. Under this presumed knowledge, Gelber :nust ve
reen to have agreed to rthe computation of the prompt payment discount
perind as was done here,

Gelber's argunént that the manner of computing the discount
period is inconsistent with prior practice has been challenged by
the ilavy in a iengthy report which observes:

“A review of Mr. Galber's 11 June 1976
and 6 March 1974 letters indicated that his allegations
concerned only inoices submitted to NRFC, San Diego.
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Of the four iustances cited by Mr. Gelber, two
(ir7olving discounts of $211.60 and $54C.32) were

serely reiunds of discounts taken bayond the discount
period, These discounts were not deducted during
discount periods calculated from the date of the
completion of an assignment. Rather, no assignment

wax involved and the time fov calculation of the
discount perics] was clear. The other two situations,
however, did involve discounts taken during such

a puriod, Of those two inastances, one which involved
the July 1974 invoice under Contract N0O123~74-C-

2001 (cited in Mr. Gelber's letter dated 9 September 1974),
wrs a situation in which the discounc vac returned becauae
it'was erroneously deducted ‘from a 'no discount' amount.
While it was a'tefund of a discount taken during the
20-day period following the completion of . the assignment,
it should be noted ‘that the discount was not refundcd
bncanse of Mr. Gelber's proteat that the discount pericd
should not be calculated frow the date the assignmeat is
+ eerpleted, Yut rather because the discount was taken
from an improper amount,

"In the other case, the discéount ($1,957.92
taken on D0V13431 dated 5 September 1973) was .
properly deductad during thé 20-day period follow-
ing the complaetion of an assignment and was returned,
contrary to Navy Regulations, after Mr, Gelber protested.
{8 one instance hardly supports the 'past practice'
argument ° k& w0

We agree. Therefore, our decision B~174410 June 30, 1972, relied

on by Gelber to support the "past practice argunent is distinguisliable
since repeated incidents of prompt payment discount taking contrary

to establiched administrative practice were involved in the cited case
rather than the une incident presant here.

.....

circunatunﬂes present here, nnnely: (1) 'In 01d Atlanti¢: Services,
Inc., ASBCA'No. 18108, 74-1 BCA_10494.(1974), the Board’'held that
a "disere, at" invoice (one which contsins a charge subject to a

formal "disputes" claim) is "correc:" for discount period purposes
since the contract~r and the agency had contracrted with knowledge
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that prospt payment of the undisputed amcunt of tha invoice

would be made; (2) In B-170877, January 2}, 1971, a prompt payment
discount was taken since, even though a "correct' invoice had been
submitted, the agency improperly felt that the discount period

did not begin to run until the delivered goods had been iunspucted.

Thus, those cases involved "correct" invoices unlike. the sitvation here.

Claim denied,

Yor The Comptroller Gensral
of the United Statesn
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